COMMONWEALTH OF MASSACHUSETTS

THE TRIAL COURT

           SUFFOLK, ss.                                                                DISTRICT COURT DEPARTMENT


                                                                                                  CHELSEA DIVISION
______________________________                          Docket No.:  201014SU000264                   


HSBC BANK USA, N.A., as 
 )

Trustee on Behalf of ACE Securities  ) 

Corp. Home Equity Loan Trust and    )

For the Registered Holders of ACE    )

Securities Corp. Home Equity Loan   )

Trust Series 2005-HE6, Asset 
 )

Backed Pass-Through Certificates,     )

c/o Kordes & Associates, P.C.,
 )
Plaintiff
 )

             )



v.




 )



             )  



MARIA E. HARO,
 )

Defendant
 )

______________________________ )

DEFENDANT’S SUPPLEMENT TO MOTION FOR SUMMARY JUDGMENT


Defendant Maria Elena Haro (“Ms. Haro”), respectfully submits this Supplement to her Motion for Summary Judgment pursuant to M.R.C.P. 56 on the basis that Plaintiff does not have a superior right to possession.  Plaintiff never acquired Defendant’s mortgage (“the Haro Mortgage”) and thus had no power to foreclose under Massachusetts law.  Because the foreclosure sale is therefore void, Plaintiff does not own Defendant’s property and cannot evict her from her home.


I.
THE ASSIGNMENT OF THE HARO MORTGAGE WAS IN VIOLATION OF THE POOLING AND SERVICING AGREEMENT


The Plaintiff in this action is identified as HSBC Bank USA, N.A, as Trustee on behalf of ACE Securities Corp. Home Equity Loan Trust and for the Registered Holders of ACE Securities Corp. Home Equity Loan Trust Series 2005-HE6, Asset Backed Pass-Through Certificates.  The document which created the Trust at issue is referred to as a Pooling and Servicing Agreement.  The Pooling and Servicing Agreement is the Trust instrument which defines the Trust and the Trustee’s rights, duties, and obligations.
  It created a New York Corporate Trust formed to act as a Real Estate Mortgage Investment Conduit (“REMIC”) trust pursuant to the IRS Tax Code.
  See Pooling and Servicing Agreement §§ 11.01-11.03.
a. THE TRUST ONLY PERMITTED THE TRUSTEE TO ACCEPT MORTGAGES INTO THE TRUST PRIOR TO SEPTEMBER 28, 2007

The Trust’s Pooling and Servicing Agreement allows the Trustee to accept only loans that comply with the IRS “REMIC” rules.  Those rules provide strict deadlines for accepting a Mortgage into the Trust—deadlines which were incorporated into the Pooling and Servicing Agreement and which are binding on the Trustee.  See Pooling and Servicing Agreement §§ 2.03, 3.01, 4.02, and 11.01-11.03.  The Pooling and Servicing Agreement explicitly states: “Following the Startup Day, neither the Securities Administrator nor the Trustee shall accept any contributions of assets to any Trust REMIC other than in connection with any Qualified Substitute Mortgage Loan delivered in accordance with Section 2.03 unless it shall have received an Opinion of Counsel to the effect that the inclusion of such assets in the Trust Fund will not cause the related REMIC to fail to qualify as a REMIC . . . or subject such REMIC to any tax under the REMIC Provisions or other applicable provisions of federal, state and local law or ordinances.”  Pooling and Servicing Agreement § 11.01.  

Section 11.01 requires that all mortgages except for replacement mortgages be assigned by September 28, 2005 (the Startup Day for the trust at hand) unless an Opinion of Counsel states that there will be no tax consequences for the transfer.  See Pooling and Servicing Agreement § 11.01(b) (defining the Startup Day as the Closing Date) and Pooling and Servicing Agreement § 1.01 (defining the closing date as September 28, 2005).  If a mortgage in the Trust must be replaced with a qualifying mortgage, this replacement must occur within two years of the Startup Day.  See Pooling and Servicing Agreement § 2.03 (“ Any substitution of Qualified Substitute Mortgage Loans for Deleted Mortgage Loans . . . must be effected prior to the date which is two years after the Startup Day”).  These provisions incorporate the requirements of the IRS REMIC rules into the Trust’s description of the rights and responsibilities of the Trustee.  See 26 U.S.C. § 860G (requiring that a Qualified Substitute Mortgage Loan be transferred within two years of the Startup Day).
Sections 11.01 and 2.03 of the Pooling and Servicing Agreement mean that any mortgage must be assigned to the Trust by September 28, 2007 unless an Opinion of Counsel states that there will be no tax consequences under the REMIC Provisions.  Plaintiff presents no such Opinion of Counsel in this case.  Additionally, the tax consequences for an asset contribution after the two-year deadline are steep and are clear from the face of the statute.
  If a mortgage is accepted more than two years after the Startup Day, the REMIC rules require a penalty of 100% taxation of income derived from the mortgage.  See 26 U.S.C. §860F, G. Without an Opinion of Counsel, Plaintiff Trustee was expressly forbidden from accepting any contributions of mortgages after September 28, 2007.  

b. THE TRUSTEE ATTEMPTED TO ACCEPT ASSIGNMENT OF THE HARO MORTGAGE ON AUGUST 3, 2009


The Assignment in this case was executed on August 3, 2009.  The Assignment is dated December 21, 2005, but Plaintiff admits that this was only the “intention” date.  Intent is not sufficient to transfer an interest in land in Massachusetts.  See U.S. Bank National Ass’n v. Ibanez,  458 Mass. 637, 653-54 (2011).   An Assignment is not valid unless it is executed; the Assignment must be written or it is unenforceable under the Statute of Frauds.  Linsky v. Exchange Trust Co., 260 Mass. 15, 17-18 (1927); Denvir v. North Ave. Sav. Bank, 290 Mass. 137, 138 (1935); DeWolfe Co., Inc. v. Presidential Development Corp., Inc., 2003 WL 1505788 (Mass.Super. 2003).  The Statute of Frauds states: “No action will be brought . . . [u]pon a contract for the sale of lands, tenements or hereditaments or of any interest in or concerning them . . . [u]nless the promise, contract or agreement upon which such action is brought, or some memorandum or note thereof, is in writing and signed . . . .”  G.L. c. 259 § 1.  The Assignment of the Haro Mortgage was first in writing and signed on August 3, 2009.  August 3, 2009 is the first date on which the Mortgage could have been effectively assigned under the Statute of Frauds.


The attempt to claim that the Assignment should be effective as of December 21, 2005 also fails under the Pooling and Servicing Agreement itself.  The Pooling and Servicing Agreement requires that an assignment be in recordable form.  See Pooling and Servicing Agreement § 1.01 (defining an “Assignment” as “An assignment of Mortgage, notice of transfer or equivalent instrument, in recordable form, which is sufficient under the laws of the jurisdiction where the related Mortgage Property is located . . . .”)  The Assignment was not in recordable form until it was executed on August 3, 2009.


The Pooling and Servicing Agreement only authorized the Trustee to accept mortgages into the Trust until September 28, 2007.  When the Trustee attempted to accept the Assignment of the Haro Mortgage into the Trust on August 3, 2009, this attempt was in direct contravention of the words of the Trust document. 

II.  THE ASSIGNMENT OF THE HARO MORTGAGE IS VOID BECAUSE IT CONTRAVENES THE POOLING AND SERVICING AGREEMENT

Because the Assignment of the Haro Mortgage contravenes the Pooling and Servicing Agreement, the Assignment is void.  Any attempted act by a Trustee in violation of the documents establishing its Trust is a void act; it is as if the transfer had never been attempted.
a. ANY ACT BY PLAINTIFF TRUSTEE IN VIOLATION OF ITS POOLING AND SERVICING AGREEMENT IS VOID
The Plaintiff Trust was established and is to be construed in accordance with New York trust law.  See Pooling and Servicing Agreement § 2.09 (“The Depositor does hereby establish, pursuant to the further provisions of this Agreement and the laws of the State of New York, an express trust to be known, for convenience, as ‘ACE Securities Corp., Home Equity Loan Trust, Series 2005-HE6’. . . .”) and Pooling and Servicing Agreement § 12.04 (“This Agreement shall be construed in accordance with the laws of the State of New York and the obligations, rights and remedies of the parties hereunder shall be determined in accordance with such laws without regard to conflicts of laws principles thereof.”)


New York trust law dictates that if a Trustee acts in contravention of the trust documents, that act is void.  The well settled law of New York is codified at NY CLS EPTL § 7-2.4, which states: “If the trust is expressed in the instrument creating the estate of the trustee, every sale, conveyance, or other act of the trustee in contravention of the trust . . . is void.”  The same language is used as early as 1939 to void the actions of a Trustee in contravention of its Trust in the seminal case of Allison v. Ver Valen Co. v. McNee, 170 Misc. 144, 148 (N.Y. Sup. Ct. 1939).  Plaintiff Trustee only has the power to act as permitted by the trust documents, principally the Pooling and Servicing Agreement.
b. THE ASSIGNMENT OF THE HARO MORTGAGE IS VOID

Because the Pooling and Servicing Agreement only permitted the Trustee to accept mortgages into the Trust prior to September 28, 2007, the Trustee was not allowed to accept the Assignment of the Haro Mortgage into the Trust on August 3, 2009.  The Trustee acted in contravention of the Trust documents when it attempted to accept the Assignment on that date.  Because New York trust law, which governs the Trust, dictates that any action by a Trustee in contravention of the trust documents is void, the Assignment of the Haro Mortgage is void.  If a sale of a property interest is void, “consequently no title passed thereby . . . the title remains in the original owners, as though the sale had never been made.”  Forbes v. Halsey, 26 N.Y. 52 (1862).  The Assignment is void, and consequently the Haro Mortgage remains with the mortgage originators; it was never transferred to Plaintiff Trustee, as though the Assignment had never been made.  See also Black’s Law Dictionary, defining void as “of no effect whatsoever . . . an absolute nullity.”  

Additionally, the Assignment purports to convey the mortgage from MERS solely as nominee for Fremont Investment and Loan to HSBC.  Fremont Investment and Loan went into bankruptcy on June 18, 2008 and was thereafter reorganized as the Fremont Reorganizing Corporation.  Fremont Investment and Loan did not exist on August 3, 2009, the date of the assignment, and therefore MERS could not have conveyed the mortgage on its behalf.  After bankruptcy, the previously-existing entity cannot assign a mortgage when it no longer has ownership, possession, custody or control of those assets.  See Robbins v. U.S. Bank, 10 MISC. 421601 at 2, attached as Exhibit A.
III.
WITHOUT THE MORTGAGE, PLAINTIFF TRUSTEE HAD NO RIGHT TO FORECLOSE ON MARIA HARO AND THIS ACTION SHOULD BE DISMISSED


It is necessary to hold the Mortgage in order to foreclose on a property; if the entity claiming to act under a Power of Sale does not hold the mortgage, the foreclosure sale is void.  See U.S. Bank National Ass’n v. Ibanez,  458 Mass. 637, 653-54 (2011).  G.L. c. 244  § 14 allows only a “mortgagee” or its agent to conduct a foreclosure sale, and a foreclosure sale is invalid if it does not comply with the requirements of G.L. c. 244 § 14.  Bottomly v. Kabachnick, 13 Mass.App.Ct. 480, 483-84 (1982); McGreevey v. Charlestown Five Cents Savings Bank, 294 Mass. 480, 484 (1936), and cases cited therein.  Plaintiff is not the mortgagee; nor does it claim to be acting as the agent of the mortgagee.  Plaintiff has never held the Haro Mortgage.  The foreclosure sale is therefore invalid and Plaintiff does not own the property.  If Plaintiff does not own the property, it has no superior right to possession and no standing to bring this eviction action.  G.L. c. 239 § 1.  See also New England Mut. Life Ins. Co. v. Wing, 191 Mass. 192 (1906) (a defendant in a post-foreclosure summary process case may raise defects in the foreclosure sale as a defense to the summary process action); Wayne Investment Corp. v. Abbott, 250 Mass. 775 (1966) (same).

WHEREFORE, Defendant, Ms. Maria E. Haro, requests that summary judgment, including costs and fees, be entered in her favor, and that all monies paid into the Court as a bond and to Plaintiff be returned to her.

Dated:  January 25, 2011
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MARIA E. HARO
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CERTIFICATION OF SERVICE

I hereby certify on this day that a true copy of the above document was served upon the Plaintiff’s attorney, Mr. Lawson Williams, Esq., of Korde & Associates, Inc. by email and overnight mail.

Date:  January 28, 2011

















Zoe K. Cronin



� “It is settled that the duties and powers of a trustee are defined by the terms of the trust agreement and are tempered only by the fiduciary obligation of loyalty to the beneficiaries (see, United States Trust Co. v First Natl. City Bank, 57 AD2d 285, 295-296, affd 45 NY2d 869; Restatement [Second] of Trusts § 186, comments a, d). “ In re IBJ Schroder Bank & Trust Co., 271 A.D.2d 322 (N.Y. App. Div. 1st Dep’t 2000).


� Real Estate Mortgage Investment Conduits, or “REMICs,” are a type of special purpose vehicle used for the pooling of mortgage loans and issuance of mortgage-backed securities.  They are defined under the United States Internal Revenue Code 26 U.S.C. §§860A-G.  REMICs must comply with the strict rules set out by the Code in order to receive the tax benefits the Code establishes.  If a trust fails to comply, the tax consequences (described in U.S.C. § 860F) are quite serious.  For this reason, REMIC Trusts like the Plaintiff Trust typically incorporate these requirements into the Trust documents, so that the REMIC rules are also independent Trust requirements defining the rights and responsibilities of the Trustee.


� The provision allowing such transfers with an Opinion of Counsel may have been included in order to accommodate such transfers in the instance that the REMIC Provisions were altered by Congress after the establishment of the Trust through the Pooling and Servicing Agreement.  If the laws were so altered, a lawyer might in good conscience advise that such transfers did not subject the Trust to negative tax consequences. 





